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SUMMARY

The origin as well as the history of the institute of the court's penal order (hereinafterpenal order) (a form of a simplified criminal process model), the influence of the European criminal procedure laws to the criminal code of procedure of the Republic of Lithuania (hereinafter -the CCP) is briefly presented within this introduction. In order to test whether there exist any problems to the application of the penal order, a concept of issuing the penal order is presented and three problematic legal regulations identified in the research. Furthermore, proper legal regulations are proposed altering or supplementing some provisions of the CCP of Lithuania. The structure of the article includes two chapters, three paragraphs and conclusions. In the first chapter (the analysis of the concept of the penal order's issuing process), the penal order's issuing process, which is similar in whole jurisdictions is briefly presented highlighting it's essential features. The second chapter consists of three paragraphs that provide the identification of the problematic legal regulations and their examinations. It is concluded that some legal regulations cause problems of applying the institute of the penal order. Accordingly, three conclusions were drawn: Firstly, the implied legal regulation supplementing and extending legal regulation (the Art. 418(3)(4), 420(1(1)) of the CCP) causes the first problem to the application of the penal order. It is assumed that in order to ensure that a judge would not accept the in the CCP's Art. 420(1(1)) foreseen decision (to issue a penal order) until victim's complaint's examination's outcomes' disclosing, and to solve the problem this way, a point of view should be supported
INTRODUCTION
A simplified criminal procedure model as an alternative 2 to a common (general) criminal procedure model was introduced in the various European countries so that their legislators and entities that apply legal norms -law appliers 3 (for instance, courts) 4 -would be able to regulate criminal procedure because of it's broad scope; 15 it's popularity prove both a large amount of cases resolved by the way of this procedural form, 16 and markable quantity of questions about this institute in examinations of the various legal professions (especially prosecutors) 1718 . The institute of penal order spread into other European countries. 19 In terms of the development of the institute of penal order, it should be noted that some European countries (such as Italy, Spain, Poland, Hungary) adopted not an identical form like a Germany's one, but consolidated its strains. 20 Comparing different countries in respect of the penal order's institute's regulation, there should be noted that making's process of the penal order in some respects are different. For example, Estonia regulated what should be included into an introduction of a penal order, into it's main parts and into it's conclusions while other countries did not; 21 differ entities which may submit a request to hold a court's hearing, for example, unlike Lithuania, 22 Estonia enables a possibility for a defense counsel to provide it. 23 At the same time, it is worth to say that in the inter-war Lithuania the penal order's institute was regulated by the Art. 180 (4) -180-1 (14) of the Criminal Procedure Act, 24 not practiced in the Soviet period, 25 and after the restoration of Lithuanian independence, the penal order's institute was introduced in the CCP of 14 March of 2002, 26 and, at this time, is governed by the Code of Criminal Procedure, the Art. 29, 41, the I section of the XXXI chapter.
Despite the adoption of valuable experience of foreign European countries, inter-war Lithuania, it is doubtful whether the regulated penal order's issuing's process causes any penal order's institute's applying problems. This is a problem of the thema. According to the current legal regulation, it is impossible to give definite answers to questions what order of penal order's service on an accused must be followed when the accused absconds, or why a right to
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The subject is relevant because of reasonable suspicion that the CCP involves problematic legal regulations and these mistakes have not been rectified from the 14 of March of 2002. Besides, although the Supreme Court of Lithuania forms case-law, it plays no role in the penal order's making's process because a penal order is not appealed to that court. For this reason, the Supreme Court of Lithuania does not address the cassation court's decisions concerned with penal order's issues, so it is incompetent to unify different penal order's applying practices of courts'. All those lacks are able to be removed by supplementing / altering the CCP.
The problems of the penal order's institute in the Lithuanian criminal procedure law were examined in the legal doctrine by dr. R. Jurgaitis however, there were examined either other aspects or some aspects are less detailed in comparance with this paper. Structure of this article consists of 2 divisions, the 2 nd division's 3 subdivisions which aim to study problematic legal regulations, conclusions.
A CONCEPT OF THE PENAL ORDER'S ISSUING PROCESS
A concept of the penal order's issuing process is revealed in order to find out what legal relations are governed by penal order's making adjustments. Only then there will be able to identify problematic legal norms/ their groups.
The penal order's issuing's process has specific forms of the simplified criminal process model in mostly jurisdictions. In particular, the most important features must be revealed. In most states a prosecutor, on the basis of data collected at investigation stage, decides that there 27 Supra note 24: "Formalieji ir vertinamieji požymiai taikant supaprastintą baudžiamąją procesinę formą"; R. JURGAITIS, Supaprastinta baudžiamoji procesinė forma (disertacija, Vilnius, Lietuvos teisės universitetas, 2004); R. JURGAITIS, "Baudžiamojo įsakymo procesas: proceso be įprastojo nagrinėjimo teisme ypatumai ir įtariamojo (kaltinamojo) procesinės garantijos", Jurisprudencija (2008, Nr. 6(108) is no need for a trial (a suspect confesses, facts of a case are clear). If the statutory basis (for example, the Art. 418(1) of the CCP) let the process complete by the way of the penal order (in comparance with Germany, the StPO provides broader scope of basis, even imprisonment's punishment), the prosecutor notifies the suspect about an opportunity to apply to the court for the completion the process by a penal order. If the suspect agrees, the prosecutor's initiative shall be drawn up in a statement to complete the process by a penal order (hereinafterstatement). The statement and the pre-trial materials are forwarded to a court. The court makes one of the decisions (for instance, determined in the Art. 420(1)) in writing. For this reason, the principles of orallity, direct trying of a case, publicity do not play hier a role. The judge has a right to prepare a penal order based solely upon the pre-trial materials and the prosecutor's statement, so, without typing additional information about the defendant's guilt, if, according to the evidence gathered in the case, the situation is clear, there are sufficient evidence to prove defendant's guilt, there are no essential violations of the CCP.
Having determined the legal relationships under the penal order's issuing process, there is identified that this criminal process'es model involves the features of the simplified criminal process model -confession of a suspect, court's opportunities to take a quick final act, for the suspect to choose whether to pursue it or to return to the general model of the criminal process, separate divisions of the CCP regulate it.
Further, it is appropriate to identify potentially problematic legal relations and related legal regulations determined in the XXXI division's I chapter of the CCP.
PROBLEMATIC LEGAL REGULATIONS OF THE XXXI DIVISION'S I CHAPTER OF THE CCP
The prosecutor's right to apply to a court for issuing of a penal order
The research of the problematic legal regulations is started with an analysis of a first group of the CCP's rules associated with the moment's under which a prosecutor acquires a title to send investigation's materials and a statement to complete the process by the penal order, study. First of all, actual legal norms are identified, secondly, a question if they cause a problem of penal order's applying is examined, thirdly, if so, a solution is searched.
Firstly, the problematic provisions of the CCP under which a prosecutor transmits a statement to complete the process by a penal order to a court and a judge issues the penal order are enumerated:
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"A judge who receives the prosecutor's statement on the completion of the process by the penal order and investigation materials shall accept within seven days … a decision". 34 A decision, inter alia, could be the decision on issuing of the penal order. 35 Secondly, the provisions of the CCP concerning a victim's right to complain about the completion of the criminal proceedings by the penal order and an order of the complaint's proceedings should be mentioned:
"The prosecutor who has taken the decision to complete the process by … the penal order shall notify the victim. The victim might appeal against the prosecutor's decision to an investigating judge." 36 According to the Art. 418(4), 64(2) of the CCP, 37 the investigating (pre-trial) judge must examine the complaint and take a decision (lt. nutarimą or nutartį) within ten days from the receipt of the complaint and the materials.
Careful analysis of these CCP's provisions shows that if the victim's complaint is upheld the process does not complete by the penal order because the investigating judge would find it to be illegal, unjust. However, if the prosecutor will send investigating materials and the statement of the completion of the process by the penal order's issuing process to the court either until receipt of data about the complaint's submission or until this court examines a victim's complaint to that (the CCP does not forbid to send the statement), the penal order might be issued earlier than the victim's complaint would be received. The CCP eliminates the possibility for the judge to abolish (to prevent a coming into effect of the penal order) the his / her issued penal order. No one (neither the investigating judge, a higher court nor the judge) might not abolish it and if the penal order would be served on the accused, it would take effect. Typically, only due to the defendant's initiative the penal order does not acquire legal force. The penal order does not acquire legal force if the defendant files a demand to hold a trial.
38
As a practical illustration of the problem delivered a case as a judge abolished illegally his own issued penal order after there was emerged that the victim's complaint was satisfied:
" Unfortunately, the court does not specify the manner in which the penal order does not acquire legal force due to the satisfying of the victim's complaint.
Thus, it is possible to interpret the above-mentioned legal regulations (the CCP's provisions) so as to permitting the prosecutor to send the investigating materials and the statement to the court without knowledge of the data of victim's complaint's receipt in the court or the complaint's examination's outcomes. This possibility causes a problem of penal order's application.
On the other hand, the prohibition for the prosecutor to send the pre-trial materials and the statement before he / she knows if the victim submitted the complaint or the results of complaint's examination is not expressis verbis expressed in the CCP. It might be said that such an option has been fitted in the CCP as a solution of the problem. Consequently, it is assumed that the implied legal regulation complementing and extending legal regulation 40 has been issued. However, as it is seen from the case-law and the CCP, such regulatory setting enables to misinterpret the legal regulation.
A view that a prosecutor's title to apply to a court for issuing a penal order exclusively after a deadline of possibility to implement a victim's right to appeal a prosecutor's decision of completing process by a penal order and a date of receipt of data about not-receiving the appeal from the court, or, in case of receiving it, upon receipt of a copy of the court's decision on the 39 It should be noted that this issue is discussed in the legal doctrine and there is suggested to follow this view. In contrast, the legal doctrine suggests this following as a recommendation of solving the problem, but it does not acknowledge that the above mentioned implied legal regulation supplementing and extending legal regulation obligates the prosecutor to practice the view now: "The prosecutor,
depending on the complaint's (if the complaint is filed) examination's results, may either apply to a court or to refuse this plan and continue the process in the normal manner … the latter option is simpler because it allows to avoid examination of two closely related issues (the complaint's examination and the statement's analysis) in the same time in different legal proceedings.".
41 Thus, in case of filing the complaint, the prosecutor could wait (the CCP does not prohibit; the CCP's implied legal regulation supplementing and extending the explicit legal regulation requires the prosecutor to wait) until the time limits of complaint's filing and examination come to end, and depending on the results of the examination of the victim's complaint to choose the form of judicial criminal proceedings.
Such clearly expressed legal framework, in compare with other possible legal frameworks (mentioned below), is considered as the most reasonable because it ensures the proper and timely examination of the victim's complaint, the prosecutor's statement, the decision that a judge accepts (i.e. it solves the other's (first's) option's lack) and does not require to wait for the deadline to file the statement if the victim does not complain about the prosecutor's decision or files the complaint not at the deadline of complaint's filing (i.e. solves other's (second's option's) lack). And what could be these other solutions?
Other possible solutions could be sought by shortening or prolonging terms of the Art. 418(4), 64, 420(1).
In the first case, if the terms of victim's complaint's filing were shortened from the current 7 days to 3 (by the way, by the latest amendment of the Art. 418(4) of the CCP, the term has been prolonged from 3 to 7 days 42 ) and of the complaint's examination (for instance, from the current 10 days (Art. 64(2) to 4) in order to accommodate the in the Art. 420(1) enshrined term of 7 days for the penal order's issuing in line with regulating expressis verbis a judge's duty to examine the statement only after the expire date of the victim's complaint filing or it's examination.
It is worth to note that, in this case, the judge must receive information from a pre-trial judge about receipt of the victim's complaint and examination's outcomes so that he / she could accept a decision considering the statement (i.e. if there turned out that the victim's complaint is
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Depending on how the court's administration resolved the investigating judge's appointment … it is possible that one person deals with the victim's complaint and the statement."
43 Moreover, the prosecutor could also promote such co-ordination: "the prosecutor who knows that the victim has filed the complaint informs as soon as possible the judge who received the statement …". 44 An illustration of the solution's implementation shall be provided: a victim files a complaint the 3 rd (the last) day, a investigating judge accepts a decision within 4 days, i.e. the 7 th day. Afterwards, a judge deals with a statement (the 7 th day, i.e. the same day when the victim's complaint is examined). Nevertheless, such amendments of the CCP were unduly reduce reasonable terms of the victim's complaint's filing and it's examination and the judge should consider the statement in 1 day, instead of the current 7 (the previous solution entitles the judge to examine the complaint within 7 days).
In case of the second solution, if the term of the accept of the in the CCP's Art. 420(1) foreseen decision were postponed, regulating, that the judge accepts the decision not earlier than 17 and not later than 24 days from a day of the prosecutor's decision's on completion the process by a penal order forwarding to the victim (the 418(4) of the CCP). 17 days would consist of 7 days of the victim's complaint's filing (Art. 418(4) of the CCP) and 10 days for the complaint's examination's results (Art. 64(2) of the CCP). For example, a prosecutor notifies a victim about his / her decision. The victim files a complaint the 7 th day. A pre-trial judge examines it during 10 days (i.e. the 17 th day) and dismisses the complaint. After that the judge accepts in the CCP's Art. 420(1) foreseen decision within 7 days (for instance, issues the penal order), i.e. the 24 th day from the day of the notification of the victim about the prosecutor's decision. In this case, the process would be unreasonable delayed when the victim files does not file a complaint or files it not the latest term's day, that is why this solution is not flexible. A flexible one -the entitling the prosecutor to apply to a court after the term when the victim's title to file a complaint expiries and the day of the receipt of the datas' about whether the complaint is filed, and, if the prosecutor receives these datas, after he / she gets a copy of the pre-trial judge's decision -would let avoiding undue proceedings' delay in cases where the victim does not file the complaint or files it not the latest term's day, i.e. 17 days that would be accommodated to the expiration of the term of the victim's complaint's filing and examination are "saved".
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A judge's right to refer investigating materials and a statement to a prosecutor in case of essential violations of the CCP
A problem of application of the Art. 423(1), 420(1), 234(2) of the CCP in the context of the process of issuing of a penal order is raised in this section. Analyzing it, there is assessed how these legal norms are applied and why.
Presentation of legal relations and problematic legal regulation is submitted presenting concepts of the insufficiently clear case's circumstances and essential violations of the CCP, identifying their differences, elimination's characteristics, relation between the Art. 420(1) and 234 (2) 53 Logically, such violations might not be removed during a trial, 54 they interfere to examine a case. "A judge is not entitled to make essential corrections … The judge is enabled only correct prosecutor's made grammatical mistakes, other unsubstancial mistakes.".
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55 "Removing … violations is a duty of … prosecutor, not judge …". 56 A case should also be forwarded to a prosecutor because of the specifics of the criminal proceedings according to that a statement is similar to an indictment act, 57 that is why the prosecutor shall remove both statement's and indictment act's violations. Despite the fact that the Art. 420(1) of the CCP does not foresee a judge's decision to accept a decision on case's transmission to a prosecutor (i.e. does not foresee a decision alike to the one foreseen in the Art. 234(2) of the CCP), a view will be further analysed in this article why the Art. 234(2) of the CCP shall be applied implicitly.
Need to transmit a case to the prosecutor in case of substantial violations of the CCP should be separated from need of transmit a case to the prosecutor in case of insufficiently clear case's circumstances when all the doubts might be removed only in a hearing. 60 and insufficiently clear case's circumstances shall be removed in a hearing 61 (for example, "it is obligatory to question again a person who has already been questioned at investigation stage, to invite more witnesses, to make more expertises, to obtain some significant documents and so on."). 62 Analogically, "a penal order according which a defendant would be acquitted might not be issued. If … doubts raise for a judge whether to find a defendant guilt, the judge shall accept a decision on transmission of a case to a hearing".
63
Comparing mentioned concepts, a conclusion shall be made that "insufficiently clear case's circumstances" and "substantial violations of the CCP", in nature, are different legal concepts that should be identified and separated in each concrete case.
As already mentioned, insufficiently clear case's circumstances are removed in the course of transmission a case to a hearing. 64 In case of substantial violation of the CCP, on the other side, an order of eliminating these is not expressis verbis regulated. Taking into account explicitly legal norms of the CCP's XXXI division's I chapter, it is impossible to answer a question what explicitly legal norms entitle a judge to accept a decision on transmission a case to a prosecutor in case of substantial violations of the CCP. For this reason, a problematic legal regulation is the Art. 420(1) of the CCP, in which no legal norm exists that would let to return a case to a prosecutor as in the Art. 234(2) of the CCP.
There should be noticed that because of not foreseeing in the Art. 420(1) of the CCP an opportunity for a judge to return a case to a prosecutor, case-law, although holds a position that a case should be returned to a prosecutor, however, a question what order shall be applied to implement it, is formed differently.
On the one hand, a tendency exists that case-law forms a view that a judge transmits a case to a hearing (the Art. 423(1), 420(1(2)) of the CCP) because it is apparently the most similar decision (i.e. removes substantial violation of the CCP in the same order as insufficiently clear case's circumstances), and just after that returns a case to the prosecutor according to the Art.
234(2) of the CCP:
"… the Art. 420 (1) 
of the CCP that foresee only court's opportunities such cases transmit to a hearing or issuing a penal order or terminate criminal proceedings … shall be transmitted to a hearing. At the same time, this case might not be started to trying in a hearing because it is unprepared because of the abstract indictment. Regarding these circumstances[,] this case … on the ground of the Art. 234(2) is returned to a prosecutor for indictment's violations' removing.
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Based on the mentioned, pursuant to … the Art. 420(1(2)), 234(2) of the CCP, the court decided this criminal case to return to the prosecutor …". 65
On the other hand, case-law forms another view that, in case of substantial violations of the CCP, a case is returned to a prosecutor applying the Art. 234(2) of the CCP implicitly. A decision should be cited in which applying of the implicit Art. 234(2) of the CCP, though the Art. 420(1) of the CCP does not foresee such possibility, is based on the argument that the substantial violations might be removed not in a court hearing, but only after a case is transferred to the prosecutor:
"The court finds that content of the prosecutor's statement does not comply with … the requirements of the Art. 419 of the CCP and it precludes to try a case … [T]hese lacks might not be eliminated by the way of transmitting a case to a hearing pursuant … the Art. 423 of the CCP because … essence of the indictment is read out of the statement instead of indictment act (the Art. 425(2)). Case's materials are returned to the prosecutor because the statement has been prepared by substantially violating the Art. 419 of the CCP … The court, pursuant the Art. 234(2), 418, 419 of the CCP …".
66
A point of view that the latter case-law that supports the position that a legal regulation, upon which, in case of substantial CCP's violations, in the process of the issuing of the penal order, the Art. 234(2) of the CCP is applied implicitly, but not the Art. 423(1(2)), 234(2), has been established shall be followed because of further arguments.
It should be noted that, at first glance, it appears that an exhausted list of judge's decisions' is established in the Art. 420(1) of the CCP, and, because of that, application of the implicit Art. 234(2) of the CCP is impossible. This assumption is supported by the fact that there is not established in the Art. 420(1) of the CCP that it might be apply also other legal norms of the CCP (for example, the general ones), otherwise, in the Art. 420(1) of the CCP there would be explicitly determined a provision "other decisions foreseen in this code" (as, for example, in the Art. 173(3) of the CCP). However, this idea can not be accepted and it should be considered that in the Art. 420(1) of the CCP not imperative list of possible judge's decisions is established, but the most important ones' (for example, in the 420(1(2)) transmission of a case to a court in case of insufficiently clear case's circumstances is established. This provision refers penal order's issuing's process'es limit -in case of insufficiently clear case's circumstances, they might not be figured out in the course of the process of the issuing penal 
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First, the legislator intended to establish in the Art. 420 (1(2)) of the CCP legal rules under which the insufficiently clear case's circumstances, and not substantial violations of the CCP would be removed in a court's hearing. Bearing in mind that the Art. 234 (2) is applied in removing violations made at investigation stage, it, and not the Art. 420 (1(2)) of the CCP is an appropriate instrument to remove substantial lacks of investigation, statement.
Second, the courts, according to the prevailing case-law, in order to avoid to apply the implied Art. 234(2), apply Art. 420 (1(2)), and then, in the absence of any new legal facts, significant for removing of substantial CCP's violations, immediately apply the Art. 234 (2) . In this way, adding "Art. 420(1(2))" in a decision, the principle of immediacy is violated: "[the r]equirement that process would be fast means that … proceedings of procedural decision accepting shall not delay … spacing between procedural acts shall be as short as possible". 69 Thirdly, in addition to the reasons stated above, such prevailing case-law poses a conceptual problem: is it necessary to refuse the penal order's issuing's process and to go into the general model of criminal procedure, thereby losing access to advantages of the penal order's issuing's process so that mentioned violations would be removed? "It may lead to a situation when only the poor quality of the prosecutor's statement forces a judge to refuse to complete the process by issuing of a penal order, although such completion would be possible and acceptable to everyone involved.". 70 Such compulsory case's returning suggests an erroneous view that the Art. 234(2) and 420(1) are not interconnected (i.e. the law appliers are not obligated to eliminate substantial CCP's violations in order of the Art. 420 (1(2)), 234(2) 
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Fourth, since the Art. 234(2) of the CCP, according to reasons enumerated above, is consistently derived from the XVIII chapter, is determined in other (in the V) part, it corresponds the concept of implicit rule of law and might be held as the implicit legal norm (fourth decision) in the Art. 420 (1) .
Interestingly, compared this legal regulation with the analogical one set out in the XVIII chapter's I section, the Art. 420 (1(3) ) 71 , that explicitly expresses a possible judge's decision to terminate a case, expressis verbis points to another CCP's legal norms (the Art. 420(3)), allowing to apply the Art. 3 (by the way, also the Art. 232 (7)) of the CCP explicitly, although the Art. 420 (1(3) ) could be applied implicitly in the same way as the Art. 234(2) of the CCP. The Art. 420 (1(3) ), in sense of clearity of implicit regulation, is not equivalent to other XVIII chapter's I section's legal norms that explicitly regulate legal regulations which could not be detected regulating by implicit legal norms, for example, "[a c]omplaint is examined by an in the [CCP's] Art. 64 determined order", 72 explicitly providing that the provisions of pre-trail stage are applied in the judicial process'es stage. Thus, although the termination of a case could be consistently derived from the Art. 3 of the CCP, the legislator eliminated an opportunity to apply implicit legal norms in a case of termination of a case, thereby, consolidating a clear legal regulation. Similarly, the same would be behaved by supplementing the Art. 420(1) of the CCP. with a possible decision which would contain a similar content of the Art. 234 (2) .
Comparing the Art. 420(1) and it's interpretations with various foreign criminal process'es laws and the legal doctrine, the foreign legal regulations might be divided at this aspect into 3 groups.
The first group includes countries with the criminal process'es laws which obligate a judge explicitly to return a case to a prosecutor. Under the Estonian criminal process'es laws, a case is returned to a prosecutor, when no grounds for the penal order's institute applying's process exist. 73 In the Switzerland, there is determined, that a judge withdraws the prosecutor's issued penal order and returns a case to a prosecutor for additional procedural actions. 74 The second group includes Germany; it's StPO does not explicitly foresee the possibility to return a case to a prosecutor in the case of substantial StPO's violations, however, a legal doctrine points a similar possibility -a judge may refer the case in a case of insufficient clear case's circumstances. In this case, the judge might dispense with the hearing because before the hearing he / she may agree with the prosecutor about altering the statement: "A judge, in order to depart from the statement, might … agree the prosecutor who, in case of successful 71 "A judge ... must accept one of these decisions ... to terminate criminal proceedings in cases set out in the Art. 424 of this Code) (supra note 22: The CCP of the Lithuania, the Art. 420 (1(3) ). 72 Supra note 22: The CCP of the Lithuania, the Art. 418(4). 73 Supra note 2: The criminal procedure's law of the Estonia, the Art. 2351 (1(2) ). 74 The criminal procedure's law of the Switzerland (2007 10 05), the Art. 356(5).
Teisės apžvalga Law review No. 1 (13) , 2016, p. 124-153 agreement, might submit a new statement. Failing to agree, the judge holds a hearing." 75 The agreement may fail, for example, disagreeing with the size of a punishment. 76 So, likewise, it should be allowed to return a case to a prosecutor in case of substantial violations of the CCP. For instance, in absence of copy of the notice a victim about a prosecutor's decision to complete the process by a penal order, a judge had to return a case to the prosecutor for addition of the copy.
The third group comprises countries with the criminal process'es laws that explicitly do not regulate this legal relationship (e.g. Norway, Slovenia).
From the above reasoning it follows that the legal regulation under which the substantial CCP's violations are removed by applying the implicit Art. 234(2) of the CCP is baseless determined, because the opportunity to misinterpret this legal regulation in the way that essential CCP's violations are removed in the order of the Art. 420(1), 234(2) exists. The possibility for this misinterpretation causes a problem of the penal order's institute's application.
Summing the above up, it is resumed, that the application of the implied Art. 234(2) of the CCP is problematic because the ability of application of the Art. 420 (1), 234(2), and not the implicit Art. 234(2) of the CCP exists. This misinterpretation causes a second problem of application of the penal order's institute. For this reason, it is considered that a view should be supported that the Art. 420(1) shall be supplemented with the 4 th decision: "to return the case to the prosecutor in case of substantial violations of the CCP.". In this way: 1) insufficient clear case's circumstances that might be removed only in a hearing would be transferred in an order of the Art. 420 (1(2)) and removed in the hearing; 2) substantial violations of the CCP would be removed by returning a case to a prosecutor according to the Art. 420 (1(4) ).
An accused's duty to pick up the penal order
A problematic legal regulation when it is impossible to serve the penal order on the accused because he / she is unattainable and does not have any in the Art. 422(1) of the CCP mentioned subjects is researched in this section. It should be begun from identification of problematic legal relations and regulation.
Typically, "… the penal order is served on the accused in writing. It is delivered into accused's house or is served by calling the accused". 77 After signing, a postmark that certifies the service is stamped. 78 But what happens when the accused absconds and it is impossible to serve him the penal order?
79 "Absconding -it is a conscious act, carried out the criminal activity, which aims to
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ISSN 2029-4239 (online) Teisės apžvalga Law review No. 1 (13) , 2016, p. 124-153 avoid prosecution". 80 The Art. 422(1) of the CCP does not directly regulate how the penal order is served in a case of defendant's absconding, however, it points a solution from a similar situation when the accused temporarily leaves: "… if the accused is temporarily departed … the penal order is served on an adult person who lives together with the accused or on an accused's workplace's administration so that he / she / it would deliver it to the accused". 81 An analogical solution should prevail in case of defendant's absconding. A problem raises when the accused does not live together with an adult person, work or did not inform the court about change of his / her residence. 14 days of filing of the accused's request to hold a hearing ("[a t]itle to file a request … have merely the accused and his / her representative under a law." 82 ) do not count, not submitting the penal order to the accused. An equivalent provision is foreseen in the Norwegian criminal process'es law 83 . Accordingly, as long as the penal order is not served on the accused, the penal order does not acquire legal force because it acquires legal force, as already mentioned, if the accused does not submit the request within 14 days. Not-acquiring of this legal force causes legal consequences, for example, limitation of the criminal case period goes, the probation's institution might not request a court to alter a punishment of public works into an arrest or fine, 84 connection of punishments that are appointed by latest sentences is impossible. 85 The process is suspended if the penal order is not served: "The criminal code of procedure does not foresee an opportunity for … a court to annul it's accepted and legal ineffective … penal order and refer a case to a hearing according to general order …". 86 After reviewing other sources of law on this subject, a proposed solution of the Senat of the Lithuanian Supreme Court is cited:
"[I]f the accused is hidden, the term for filing a request to hold a case in a court's hearing is counted from a day of datas' that the accused is hidden receipt in a court". 87 Unfortunately, this proposal does not explain why it is rational, efficient, and the proposal is only indicative: "There are no basis in the laws to [compulsory] 88 It should be believed that the Senat of the Lithuanian Supreme Court formed such opportunity as a way out of this situation until legal regulation that would solve this problem is established in the CCP.
Recalling the above-mentioned issue of legal relationships, it is considered that the legal norms are not compatible with each other, complicated, are not easily implemented, in general, it causes the problem of application of penal order's institute. There should be further analysed whether other possible solutions' alternatives exist, namely, whether: 1) is a law analogy with the CCP's norms which establish a possibility to equate defense counsel's procedural actions as defendant's procedural actions in the event of a defense counsel's participation in the penal order issuing process, thereby, equating service of the penal order to the defense counsel as service to the accused possible; 2) if a defense counsel is not involved in the process whether legal norms that regulate persons' search shall be regarded as implicit, what would mean that a possibility to count a term of lodging a request to hold a hearing from a day of penal order's service on the accused is established in the Art. 422(1) of the CCP, i.e, finding the accused and servicing him the penal order; 3) legal regulation of the CCP under which the accused would be obligated to pick up the penal order or the penal order would be sent to an address which he / she referred, i.e, serviced without signing, rather than the penal order is serviced on the accused on prosecutor's initiative were reasonable and lawful.
First of all a fact that between the persons who may be served the penal order (the Art. 422(1)), there is not established that the penal order might be served on a defense counsel if he / she took part in the penal order's issuing process. However, a possibility to serve the penal order on the defense counsel seems to be logical because of below mentioned reasons.
It should be remembered that the current CCP's rules entitle to equate defense counsel's procedural actions as defendant's procedural actions, as well as in the case of defendant ' 91 Some theorists point out that "[a d]efense counsel is … not a defendant's representative, however, an independent legal aid authority. The defense counsel … rescues the defendant …". 92 Considering the opportunity of servicing a penal order on the defense counsel, it is worth to figure out the limits of mandate of a defense counsel in the penal order's issuing's process and evaluate whether it may lead to the basis on which the penal order might be served on the defense counsel. A question was analysed whether a state's appointed defense counsel is authorized to defend a person until penal order's issuing, till filing of a request to hold a case in a hearing or only filing the request and without defense in the general criminal proceedings. There was concluded that the defense counsel might defend the defendant only then when the defense counsel provides a document that proves the agreement between the defendant and defense counsel to defend the defendant in the general criminal process at the beginning of a hearing or, when the document is not provided, proves the agreement's fact otherwise (for example, the defendant takes part in the hearing together with his / her defense counsel). 93 Thus, it is concluded that the appointed defense counsel defends the accused at until a hearing, so the penal order might be served on the defense counsel. However, a position that the penal order might be served on the defense counsel even if a defense counsel's duty to defend expired by issuing of the penal order should be held, it would comply with the principle of prudence because the defense counsel remains the only person associated with the likelihood that the accused will contact with the defense counsel and the defense counsel will serve him the penal order.
Taking into account the above and a fact that an accused would not be interested in absconding after service of the penal order on him because, served on the defense counsel, it would be considered that the penal order is served properly, it is presumed that service of a penal order on the defense counsel is available.
Valuable experience in regulating the possibility to serve the penal order on the defense counsel, is established in the criminal process'es laws of other countries. The provisions of the foreign criminal process'es laws govern this legal relationship in different ways. They can be divided into the following groups.
The first group includes countries with criminal process'es laws that regulate alike Lithuania's CCP. There is established in Estonia, Montenegro that a penal order's copy is served on an accused and a prosecutor. 94 The second group includes countries where miscarriage of the penal order on the accused causes penal order's cancellation. According to the Italian criminal process'es law, in case of the miscarriage, a judge dismisses the penal order and returns a case to a prosecutor. 95 Poland's criminal process'es law provides that the penal order shall be served on a prosecutor, and it's copies -on an accused and a defense counsel, however, if the copy is not served on the accused within 3 months, a judge deems the penal order ineffective and a case is transferred to a hearing according to the general rules of criminal procedure. 96 The third group involves countries whose criminal process'es laws allow or obligate to serve the penal order on the defense counsel. The Art. 409(2) of the German's StPO is determined that the penal order shall be also sent ("mitteilen") to the accused's statutory defense counsel. 97 According to the Croatian criminal process'es law, the penal order is served on an accused, his / her defense counsel, a prosecutor and a victim, 98 Slovenian -on an accused, defense counsel, prosecutor. 99 Irish criminal process'es law's Art. 314f(2) allows the penal order to serve on a defense counsel, a prosecutor, a victim. 100 However, an accused may not have a defense counsel in the penal order's issuing process or the defense counsel may stop being an advocate after issuing of a penal order. In this case, there would be come back to the current legal framework and faced the mentioned problem of penal order's service. For this reason, it is further analysed whether in a case when a defense counsel does not participate in a penal order's issuing process an accused's search shall be announced and the penal order served after finding him? accused is found to serve the penal order or a duty to serve documents (including the penal order) in these legal frameworks are not foreseen. 108 So, basically, the legal regulation under which a penal order is served on an accused after officials find him depends on existence of the legal basis (international contracts, legal acts), technical feasibility.
2 solutions of this problem were presented above. It is worthwhile to emphasize that, in both of these ways, also according to the current Art. 422(1), a penal order is served on an accused on prosecutor's motion, i.e. an accused is not obligated to be active and to interest in service of a penal order on him. On the contrary, he has an opportunity to avoid penal order's service by absconding. However, an approach is promoted that, in principle, the accused shall be interested in penal order's service because he / she has a right to require to hold a case in a hearing and is enabled to exercise this right, and a legal regulation under which the accused would be required to pick up the penal order on his own, would not hamper accused's rights because the state would guarantee (the Art. 45 of the CCP 109 ) the exercise of this accused's right. Provision's that shall also be established explicitly expressions and, according which the penal order would be served on an accused could be various. The accused or his / her representative could pick up the penal order in the court's secretary (lt. raštinėje) within a term set out in the CCP, the penal order could be sent to the accused by electronic means (for example, by e-mail) or by mail at accused's referred address, and, if the accused would not refer any penal order's service's way, the penal order could be sent to a declared place of accused's residence, and so on. The term for submission of the request would be counted accordingly from a day of penal order's service in the court's office, issuance of a postmark, sent by electronic means. It is emphasized that the Art. 310(2) of the CCP points out such service's opportunity. 110 Actually, in comparance with the above mentioned 2 solutions, this solution shall be regarded as preferable because of it's advantages.
To sum up, an approach should be promoted that because of the absence of the provision in the Art. 422(1) of the CCP that would engage the accused to take (pick up) a penal order on his / her own motion (in the court's office, in an e-mail, to accept a penal order at house and so on) and because of the requirement that a accused shall sign that he / she was served by a penal order, the accused has an opportunity to abscond so that he / she would not be served by the penal order. It reveals a third problem of application of the penal order's institute, i.e. a problem of penal order's service. The accused's absconding is problematic because the process is delayed or case's limitation period might even expire. 109 "A judge, a prosecutor and an investigation's official must explain process'es participants' procedural rights and ensure a possibility to use them." (Supra note 22: the CCP of the Lithuania, the Art. 45). 110 "If in the [CCP's Art. 310](1) referred persons did not participate when the decision was announced or have not accepted it after the announcement, the decision's copies shall be served or sent them not later than five days from a day of decision's announcement." (Supra note 22: the CCP of the Lithuania, the Art. 310 (2) 
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